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CHAMBERS, J. — Colorado Structures, Inc. (Structures) contracted with
Wal-Mart to build a store in Vancouver, Washington. Structures subcontracted'
with Action Excavating and Paving, Inc. (Action) to help build the sewer system for
the Wal-Mart store. Insurance Company of the West, Inc. (West), acting as a
surety, issued both a payment bond and a performance bond,” the latter guaranteeing

Action’s sewer work. Unfortunately, Action failed to perform satisfactorily and

I Structures entered into two subcontracts with Action. One for “offsite” work and one for
“onsite” work. The “offsite” subcontract, which comprised the sewer work, is the contract at
issue in this case. Ex. 2.
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breached the subcontract. As a result of the breach, Structures asked West to pay
as provided by the performance bond. West refused on the ground that Structures
did not formally declare Action in default before Action had substantially completed
the sewer work. This suit followed.

We affirm the decision of the Court of Appeals that Structures was not
required to formally declare Action in default before West’s liability on the
performance bond was triggered. We also affirm the Court of Appeals’ holding that
Olympic S.S. Co. v. Centennial Ins. Co., 117 Wn.2d 37, 811 P.2d 673 (1991),
applies to surety bonds and to this case.

FACTS

Wal-Mart planned a grand opening of its store on October 14, 1998, and
Structures agreed to finish construction by September 8, 1998. Under the contract,
Structures faced enormous financial penalties if the construction work was not
completed in time for this grand opening. Action was hired for the off-site sewer
work. Because this work was substantial, Structures required Action to secure a
performance bond in the amount of the contract. West issued the bond in the penal
amount of $472,290 for a premium of $8,034, with West as the surety, Action as the
principal, and Structures the obligee. The bond West issued was the American
Institute of Architects” Form A311, which has been in use since 1958 and is one of
the most commonly used performance bonds. Edward H. Cushman, Surety Bonds
on Public and Private Construction Projects, 46 A.B.A.J. 649, 651 (1960).

Under the subcontract, Action was to begin the sewer work in May 1998 and

2 A “performance bond” is “a surety bond guaranteeing the faithful performance of a contract.”
Webster’s Third New International Dictionary 1678 (2002).
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finish in July 1998. By the end of June, Action was, in the opinion of Structures,
“seriously behind schedule.” Ex. 9. Structures granted several extensions to Action
but required that Action’s work be fully completed before September 1, 1998. It
was critical to complete the sewer system by September 1, 1998, because it was
necessary to test and hook up the sewer before an occupancy permit could be issued
for the Wal-Mart store. Despite the extensions, Action continued to face difficulties
in completing its work. On August 11, 1998, Structures informed West in writing
that it was a “little concerned with Action completing by [the] scheduled completion
date.” Ex. 13. On August 23, 1998, Structures and Action representatives met to
discuss Action’s performance. Because of its pressing deadline, Structures decided
that instead of incurring the delays associated with terminating Action’s subcontract
and bringing in a new sewer contractor, Structures would supplement Action’s
crews in an effort to complete the sewer work as scheduled.” On August 25, 1998,
Structures faxed West a letter setting forth Action’s “breaches and the remedy to be
employed by Structures,” which included supplementing Action’s crews with
“additional manpower and equipment,” in an effort to complete the subcontract and
project as scheduled. Clerk’s Papers (CP) at 526; Ex. 15. On that same day,
Structures asked West’s surety manager to attend an on-site meeting in an attempt
to discuss Action’s difficulties and Structures’ supplementation of Action’s crews.

However, despite Structures’ multiple pleas to the bonding company, West refused

3 Tt is not clear from the record whether Structures was supplementing Action’s crews before the
August 23 meeting. For instance, in a letter addressed to Action on October 9, 1998, Structures
stated that it “ha[d] been supplementing [Action’s] work for over two months.” Ex. 26. If read
literally, that would mean Structures began supplementing Action’s crews no later than August 9,
1998.
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to send a representative to visit the site and discuss the situation.* West refused to
participate in discussions regarding Action’s performance or to comment on
Structures’ chosen remedy. Structures continued to supplement Action’s crews to
minimized cost and delay and complete the project on time.

Unfortunately, even with the assistance of additional crews provided by
Structures, Action did not timely complete its work. On September 18, 1998,
Structures notified West that the city of Vancouver had rejected some of Action’s
work because the sewer pipe had been installed at the wrong slope and the sewage
would not flow properly. Structures also said that it would “be looking to [West]
for compensation of costs which exceed Action[’s] subcontract.” Ex. 21.> Then, on
October 9, 1998, Structures contacted West and told it that the cost of
supplementing Action’s crews exceeded the subcontract and that Structures would
be asking West to pay the difference.

After West was first notified of Action’s problems in August 1998, the record
suggests that its response was limited. First, on September 15, 1998, apparently in
response to a letter faxed by Structures on September 9, 1998, West opened up a
monitoring file and requested a laundry list of documents from Structures, including
the bond number in question. Second, on October 9, 1998, West decided that it
would write no more bonds to Action. Finally, it appears that West sought and

obtained a judgment against the owners of Action for an amount that included

* West, during trial, stated that its surety manager did not attend the meeting because Action’s
attorney told him not to. The trial judge found this reason “puzzling.” CP at 517.

> Approximately a month prior to Structures September 18, 1998 communication, an internal
West e-mail written on or about August 27, 1998, concerning this construction project, referred
to a “possible claim” against the bond.
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potential payment to Structures on the performance bond. West explains that it did
not contact Structures because it did not want to interfere with Structures’
subcontract with Action.

Structures sued West, Action, and Action’s owner. Action and its owner
subsequently defaulted and went out of business. They are not a party to this suit.
Structures had not formally declared Action to be in default before Action had
substantially completed its work. West refused to honor its bond based upon its
interpretation of the bond language. A bench trial was held in Clark County
Superior Court. The trial court ruled that Action was in material breach,’ that
Structures, as a matter of law, was not required to formally declare Action in default
before West was liable on the performance bond, and that Structures had given
West adequate notice of Action’s performance problems throughout the project.
Additionally, the trial court awarded Structures reasonable attorney fees under the
subcontract but denied Structures’ claims for attorney fees under Olympic
Steamship.® Further, the trial court ruled that since the bond incorporated the terms
of the subcontract, the combination of damages and fees could not exceed the
amount of the bond. In all, the trial court awarded Structures $472,290.°

The Court of Appeals affirmed the trial court’s ruling on the performance

¢ West’s response appears to have been in line with its “zero loss underwriting policy.” CP at 660.
" The parties stipulated during the early stages of the bench trial that Action was “in material
breach of its off-site subcontract with [Structures] at some point prior to August 15th, 1998.”
Verbatim Report of Proceedings at 20-21.

¥ The trial court recognized that Olympic Steamship attorney fees did apply to surety bonds, but
that in this case, “the evidence [did] not present a ‘coverage question.”” CP at 521.

? The trial court awarded Structures damages in the amount of $417,172 and $55,118 in attorney
fees.
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bond on slightly different grounds,'® holding that, by the plain language of the bond,
West’s liability was not conditioned on Structures declaring Action in default, and
reversed the trial court’s denial of Olympic Steamship attorney fees to Structures,
holding that Olympic Steamship applied. The Court of Appeals directed the trial
court to award Structures’ attorney fees without regard to the penal amount of the
bond. Colorado Structures, Inc. v. Ins. Co. of the W., 125 Wn. App. 907, 106 P.3d
815 (2005). We accepted review and affirm. Colorado Structures, Inc. v. Ins. Co.
of the W., 155 Wn.2d 1021, 126 P.3d 1279 (2005).
ANALYSIS
Declaration of Default

First we must decide whether West’s obligations as a surety was conditioned
upon Structures having declared a default in writing before Action, the principal,
substantially completed the work. Resolution of this issue requires an interpretation
of the surety contract. The undertakings of compensated sureties are regarded as
“in the nature” of insurance contracts, Nat'l Bank of Wash. v. Equity Invs., 86
Wn.2d 545, 553, 546 P.2d 440 (1976) (quoting Ore-Ida Potato Prods., Inc. v.
United Pac. Ins. Co., 87 Idaho 185, 199, 392 P.2d 191 (1964)), and subject to the
rules “applicable to simple contract law.” Nat’l Bank, 86 Wn.2d at 551.
Interpretation of an insurance contract is a question of law, reviewed de novo.
Roller v. Stonewall Ins. Co., 115 Wn.2d 679, 682, 801 P.2d 207 (1990) (overruled
in part by Butzberger v. Foster, 151 Wn.2d 396, 89 P.3d 689 (2004)). We also

!9 The trial court ruled, as a matter of law, that “[Structures] was not required to use the express
term ‘default’ in its communications with [West] and [Structures’] failure to use that express term
does not relieve [West] of liability to [Structures] under the Performance Bond.” CP at 664.
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must determine whether Olympic Steamship attorney fees may be awarded
on a performance bond. A party’s entitlement to attorney fees is an issue of law,
also reviewed de novo. McGreevy v. Or. Mut. Ins. Co., 90 Wn. App. 283, 289. 951
P.2d 798 (1998).

We agree with the Court of Appeals that by the plain terms of the bond, the
obligee was not required to formally declare the principal in default and that,
regardless, adequate notice of default was given to the surety. Because we can
neither improve upon nor add to the analysis of the Court Appeals, we explicitly
adopt the Court of Appeals’ analysis of this issue as our own. We quote the
relevant portions in full:

The performance bond [at issue] here . . . reads as follows:

[A] Action Excavating & Paving, Inc. . . . , hereinafter called
Principal, and Insurance Company of the West . . . , hereinafter
called Surety, are held and firmly bound unto CSI Construction Co.
.. ., hereinafter called Obligee, in the amount of . . . $472,290 . . . .
[B] WHEREAS, Principal has . . . entered into a subcontract with
Obligee . . ., which subcontract is by reference made a part hereof,
and is hereinafter referred to as the subcontract, NOW
THEREFORE, THE CONDITION OF THIS OBLIGATION IS
SUCH THAT, if Principal shall promptly and faithfully perform said
subcontract, then this obligation shall be null and void; otherwise it
shall remain in full force and effect.

[C] Whenever Principal shall be, and declared by Obligee to be in
default under the subcontract, the Obligee having performed
Obligee’s obligations thereunder:

(1) Surety may promptly remedy the default, subject to the
provisions of paragraph 3 herein, or;

(2) Obligee after reasonable notice to Surety may, or Surety upon
demand of Obligee may arrange for the performance of Principal’s
obligation under the subcontract subject to the provisions of
paragraph 3 herein;

(3) The balance of the subcontract price, as defined below, shall be
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credited against the reasonable cost of completing performance of
the subcontract. If completed by the Obligee, and the reasonable
cost exceeds the balance of the subcontract price, the Surety shall
pay to the Obligee such excess, but in no event shall the aggregate
liability of the Surety exceed the amount of this bond. If the Surety
arranges completion or remedies the default, that portion of the
balance of the subcontract price as may be required to complete the
subcontract or remedy the default and to reimburse the Surety for
its outlays shall be paid to the Surety at the times and in the manner
as said sums would have been payable to Principal had there been
no default under the subcontract. The term “balance of the
subcontract price,” as used in this paragraph, shall mean the total
amount payable by Obligee to Principal under the subcontract and
any amendments thereto, less the amounts heretofore properly paid
by Obligee under the subcontract.

[D] Any suit under this bond must be instituted before the
expiration of two (2) years from date on which final payment under
the subcontract falls due.

[E] No right of action shall accrue on this bond to or for the use of
any person or corporation other than the Obligee named herein or

the heirs, executors, administrators or successors of Obligee.[3 ]

For ease of reference, we have inserted capital letters at the beginning
of each major paragraph.

The first issue is whether [West] is liable on its bond. [West]
claims it is not, “because [Structures] did not declare Action in default
before substantial completion of the bonded offsite contract.”"?
According to [West], its “liability on its bond was conditioned on a
declaration of default from [Structures],” [Structures] did not make
such a declaration, and thus [West] cannot now be liable.'
[Structures] responds in part that it declared Action to be in default.

A bond is a contract that governs the surety’s liability to the
obligee." It is interpreted using general principles of contract
construction and performance.'® Here then we (A) review relevant
contract principles, (B) examine the bond’s terms, and (C) apply the
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results to [West]’s claim.
A

We turn first to relevant contract principles. A contract,
including a bond, should be construed as a whole'” and, if reasonably
possible, in a way that effectuates all of its provisions.'® If
unambiguous, it should be construed in accordance with the parties’
plain intent."” If ambiguous, it should be “construed in favor of liability
of the surety.”*

A contract, including a bond, can contain conditions as well as
promises. A condition is an event that must occur, or a circumstance
that must exist, in order for the promisor to have a duty to perform.*!

A promise is a “‘manifestation of intention to act or refrain from acting
in a specified way.””*

A condition is classified according to its origin and effect. It can
be express, implied in fact, or constructive.? It is “precedent” if its
occurrence triggers a duty of performance that had not arisen
previously, but “subsequent” if its occurrence defeats a duty of
performance that had arisen previously.**

When a contract provision is both a condition and a promise, the
remedies available for its breach vary by whether the breach is
“material.” If the breach is “material,” the promisee has an election: He
or she may treat the breach as a failure of a condition that excuses
further performance, and thus terminate the contract, or he or she may
waive the condition and allow performance to continue.”® Regardless of
whether the breach is “material,” the promisee can recover damages.?’

As one authority explains:

Any unjustified failure to perform when performance is due is a breach of
contract which entitles the injured party to damages. If the breach is slight or
insubstantial, it is called a partial breach, for which plaintiff’s damages are
restricted to compensation for the defective performance. If the breach is material,
it is called a total breach, which gives to the injured party an election to substitute
for his contractual rights the remedial right to damages for total failure of
performance. He has the alternative election of treating the contract as continuing,

however, in which case his damages are limited as for a partial breach.*®!
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B

Having reviewed relevant contract principles, we next examine
the bond. It incorporates the offsite subcontract by reference,” so the
two must be read together. Action is both the bond principal and
subcontract promisor; [Structures] is both the bond obligee and
subcontract promisee; and [West] is the bond surety. The bond was
quoted above.

By its plain terms, Paragraph A of the bond makes [West]
immediately liable to [Structures]. It states that [West] is “held and
firmly bound unto [Structures] . . . in the amount of . . . $472,290.”%

By its plain terms, Paragraph B conditions the liability created
by Paragraph A on one—and only one—express condition subsequent.
Paragraph B states that “the condition of this obligation is such that, if
[the] Principal shall promptly and faithfully perform said subcontract,
then this obligation shall be null and void; otherwise it shall remain in
full force and effect.”*' By using the word “condition” in its singular
form, Paragraph B manifests that the liability created by Paragraph A is
subject to only one condition—that the principal “promptly and
faithfully perform” the offsite subcontract. By using the word
“otherwise,” which we have italicized, Paragraph B expressly
eliminates all other conditions. Read together, Paragraphs A and B
state that the surety’s obligation commences when it executes the
bond*? and continues until the principal promptly and faithfully
performs.*?

When Paragraph C applies, it provides for certain remedies and
measures of damage.** By its terms, however, it applies only when (1)
the principal is “in default under the subcontract”;* (2) the obligee
declares the principal to be in default under the subcontract; and (3) the
obligee has performed its own obligations under the subcontract. It
does not apply, by negative but necessary implication, under other
circumstances. Under other circumstances then, one looks to the
common law for remedies and measures of damage.*®

C

10
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With this background, we turn to [West]’s claim that it is not
liable on the bond because [Structures] failed to declare a “default.” To
analyze that claim, we make several inquiries. (1) Did Action
materially breach the offsite contract? (2) Did [Structures] declare
Action to be in default under the offsite subcontract? (3) If [Structures]
did not declare Action to be in default, did it fail to fulfill an obligation
imposed by law? (4) If [Structures] did not declare Action to be in
default, did it breach a promise made in the offsite subcontract or the
bond? (5) If [Structures] did not declare Action to be in default, did it
fail to fulfill a condition included in the offsite subcontract and thereby
relieve [West] of its duty to pay under the bond? After making these
inquiries, we briefly examine the payment bond and a particular case
on which [West] is relying.

Our first inquiry is whether Action materially breached the
offsite contract. The trial court so determined, and no one assails that
determination in this appeal. Accordingly, we hold that Action
materially breached the offsite contract.

2

Our second inquiry—whether [Structures] declared Action to be
in default under the subcontract—has three parts. (a) When is a
principal in default under a subcontract? (b) When does an obligee
“declare” a principal to be in default under a subcontract? (c) Did
[Structures] make such a declaration here?

Turning to (a), we distinguish between “breach” and “default.”
Utilizing the concept of “material breach” that we discussed above, the
Fifth Circuit explained in L&A Contracting Co. v. Southern Concrete
Services, Inc.:”’

Although the terms “breach” and “default” are sometimes used
interchangeably,® their meanings are distinct in construction
suretyship law. Not every breach of a construction contract
constitutes a default sufficient to require the surety to step in and

11
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remedy it. To constitute a legal default, there must be a (1) material

breach or series of material breaches (2) of such magnitude that the

obligee is justified in terminating the contract.**!

Agreeing with L&A in this respect,*® we hold that a principal is “in
default under the subcontract” if he or she materially breaches the
subcontract, thereby permitting (but not requiring) the obligee to
terminate or cancel the subcontract.

The answer to (b) follows logically from the answer to (a). If a
principal is “in default under the subcontract” when he or she has
materially breached the subcontract, thereby permitting but not
requiring the obligee to terminate the subcontract, an obligee
“declares” a principal to be in default when, having elected to treat the
breach as “material,” the obligee announces his or her intent to
terminate the subcontract.

Turning to (c), we observe that even though Action’s breach was
material, [ Structures] never elected to treat it as such. Nor did
[Structures] declare an intent to terminate the offsite subcontract.
Instead, [Structures] opted to continue Action’s performance and seek
damages at the end. Necessarily then, [Structures] did not declare
Action to be in default under the offsite subcontract.

Our third inquiry is whether [Structures], by not declaring Action
to be in default, failed to fulfill an obligation imposed by law. As
discussed above, the law permits but does not require a nonbreaching
promisee/obligee to declare a default (i.e., to declare a material breach
and announce its intention to terminate the contract). Instead, the law
gives the promisee/obligee the option to declare a default, terminate the
contract, and sue for damages (if any) incurred to date; or,
alternatively, to continue the contract in effect and sue for damages
incurred when performance is finished. By electing the latter course of
action, [Structures] did not fail to fulfill an obligation imposed by law.

4

12
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Our fourth inquiry is whether [Structures], by not declaring
Action to be in default, breached a promise made in the offsite
subcontract or in the bond. Like the law itself, the subcontract gave
[Structures] the option to declare a default, but it did not obligate
[Structures] to declare a default or terminate the subcontract; as quoted
above, it stated only that if Action failed to perform, [Structures] “may
.. . terminate this Subcontract.”*' The only place in which the bond
even mentions a declaration of default is Paragraph C, which merely
recognizes and describes the remedies that follow from a declaration of
default. By failing to declare a default, [Structures] did not breach a
promise made in the subcontract or the bond.

5

Our fifth inquiry is whether [Structures], by not declaring a
default, failed to fulfill a condition to [West]’s liability and thereby
relieved [West] of its duty to pay on the bond. As discussed above,
Paragraph A of the bond makes [West] liable to [Structures].
Paragraph B explicitly states that [West] will continue to be bound
until Action promptly and faithfully performs. By using the word
“otherwise,” Paragraph B explicitly eliminates all other
conditions—including a declaration of default by [Structures]. The
preamble to Paragraph C sets forth three events (the principal’s default,
the obligee’s declaration of default, and the obligee’s performance) that
constitute conditions precedent to the use of the remedies and damages
described in Paragraph C, but not conditions precedent to the liability
created in Paragraph A.*> [West]’s liability on the bond was not
conditioned on a declaration of default, and [Structures]’s failure to
make such a declaration did not relieve [West] of its duty to pay on the
bond.

An examination of [West]’s payment bond confirms these
conclusions, for it clearly demonstrates that [West] could have
added—>but did not add—conditions to Paragraph A of the
performance bond. Issued simultaneously with the performance bond,
the payment bond states in part:

[A] Action Excavating & Paving, Inc. . . . , hereinafter called

13
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Principal, and Insurance Company of the West . . . , hereinafter
called Surety, are held and firmly bound unto CSI Construction Co.
..., hereinafter called Obligee, for the use and benefit of claimants
as hereinbelow defined, in the amount of . . . $472,290 . . ..

[B] WHEREAS, Principal has . . . entered into a subcontract with
Obligee . . ., which subcontract is by reference made a part hereof,
and is hereafter referred to as the subcontract.

NOW, THEREFORE, THE CONDITION OF THIS
OBLIGATION is such that if the Principal shall promptly make
payment to all claimants as hereinafter defined, for all labor and
material used or reasonably required for use in the performance of
the subcontract, then this obligation shall be void; otherwise it shall

remain in full force and effect, subject, however, to the following

conditions . . . .+

[West] relies heavily on L&A Contracting v. Southern Concrete
Services,** a 1994 Fifth Circuit case.* Southern, a subcontractor and
bond principal, “failed to provide sufficient concrete . . . in a timely
manner and breached the subcontract in numerous other particulars.
L&A, a general contractor and bond obligee, demanded that F&D, the
bond surety, “‘take the necessary steps to fulfill this contract to prevent
any further delays and costs . . . .””*’ Rather than opting to declare a
default and terminate Southern’s subcontract, L&A allowed Southern
to complete its performance, then sued Southern and F&D for damages
based on Southern’s failure to promptly and faithfully perform. The
trial court found that Southern had breached the subcontract and
granted judgment against both defendants.

On appeal, the Fifth Circuit failed to analyze the bond’s language.*®
Instead, it began by asserting:

9946

We turn first to F & D’s appeal. As a surety, F & D’s
liability is governed by the terms of its bond with L & A. While
Southern is, of course, directly liable for its own breach of contract,
the bond in this case imposes /iability on F & D for Southern’s
breach only if two conditions exist. First, Southern must have been
in default of its performance obligations under the subcontract.

Second, L & A must have declared Southern to be in default.*!

The Fifth Circuit concluded that because L&A had failed to declare a

14






